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What Should We Teach About Design-Build Contracts? A
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The popularity of the design-build method of project delivery isincreasing in the United States.
There are important differences between design-build and the more traditional method of design-
bid-build. Getting the details right in the contracts can make the difference between success or
failure. Professional organizations publish standard form contractsto assist their constituents to
create accurate and comprehensive contracts. This paper identifies which standard form contracts
are available and some important issuesto consider when negotiating any construction contract. It
iswritten to be used as a learning module for any course related to design-build.
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I ntroduction

A contract is an agreement between two or more parties to do something (or refrain from doing
something) and is enforceable by law. Contracting is fundamental to the construction industry.
Constructors are commonly called contractors. They contract with an owner to construct
something. Architects and engineers are also contractors except they typically provide
documents instead of buildings. (However, thisis changing, as more designers get involved with
design-build.)

Contract law is an important study in the legal profession, and many lawyers specialize in this
area. Although lawyers can be an important asset in contract negotiations, owners, builders, and
designers should have the knowledge and skill to negotiate a favorable contract. Their future and
livelihood depend on it.

Design-build is a method of project delivery that is growing in popularity. It differs from
traditional design-bid-build in that the owner contracts with one party to provide design and
construction. More owners are being attracted to the idea of single-point responsibility. It isvery
likely that many design or construction graduates will get involved with design-build in one way
or another. What should the schools be teaching about design-build, especially about design-
build contracts? This paper discusses standard-form contracts and important issues that should be
considered when drafting any design-build contract. Of course, construction contracts may
address many issues, but the following should be considered essential: liability and indemnity,
licensing and registration, insurance and bonds, dispute resolution, ownership of design and
documents, liquidated damages, warranties, changes in the work, differing site conditions, and
termination for convenience. All construction graduates should have a basic understanding of
these issues and how they can influence design-build contracts. With thisin mind, the objectives
for this learning module are as follows:
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* Help students and design-builders understand the advantages of using standard form
contracts.

* Help students and design-builders select the most appropriate standard form contracts.

» Familiarize students and design-builders with some of the most important issues so they
can negotiate afair and equitable contract.

Standard Form Contr acts

Why use standard form contracts? Simply stated, they are the most equitable and comprehensive
contracts readily available. It is true that a few government agencies and very large design-build
firms have drafted their own documents, but most design-build firms rely on standard form
contracts (Quatman, 2001). Four organizations publish standard form contracts for design-build
in the United States. A variety of international standard form design-build contracts are
available. The Federation Internationale des Ingenieurs-Counseils (FIDIC) is an association of
consulting engineers based in Switzerland whose forms are widely used in developing countries
and are recognized by the World Bank (DBIA, 1999). The Joint Contracts Tribunal for the
Standard Form of Building Contract (JCT) has published documents used in the United
Kingdom, and the Engineering Advancement Association of Japan (ENAA) has published a new
model contract for power plant construction (DBIA, 1999). The scope of this paper is limited to
documents published in the United States.

Standard form contracts have two characteristics that should be mentioned here. One isthat they
are written as a set or “family.” They share underlying assumptions and language and should not
be interchanged. Two, they reflect the viewpoint of their parent organization. That is not to say
that they are biased to the point of being unfair. They are intended to be as fair as possible, but
they do have a point of view. Contractors tend to use documents published by the AGC;
architects tend to use documents published by the Al A; and engineers tend to use documents
published by the EJCDC. Responding to the rapid growth in design-build, a new organization
was created in 1993 called the Design-Build Institute of America (DBIA). According to itsown
literature, it is dedicated to building consensus and working directly with both design and
construction professionals. The DBIA now, too, publishes design-build contract documents.

This paper identifies various factors that may help determine which set of contract documentsis
most appropriate for a particular project. Of course, all of the articles in a written agreement can
be modified in the supplemental conditions. A review of the four domestic organizations and
their documents follows.

The American Institute of Architects (AlA)

The American Ingtitute of Architects has been publishing contract forms for over a hundred
years. The AlA has been publishing standard contracts forms longer than any other professional
organization (Haviland, 1994). Before 1978, the AIA considered it unethical for architects to
construct any project they had designed (Quatman, 2001). This was consistent with the
Ingtitute's view that architects should represent owner’ sinterestsin a fair and impartial manner
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without any vested interests of their own. This prohibited architects from participating in design-
build. The Institute has since reversed its policy and in 1985 published a “family” of design-build
standard contract forms. They were updated in 1996 (AIA, 1999). There are three agreementsin
this family with two parts to each agreement. They are listed as follows:

 A191 Standard Form of Agreement Between Owner and Design/Builder
* A491 Standard Form of Agreement Between Design/Builder and Contractor
« B901 Standard Form of Agreement Between Design/Builder and Architect

Part 1 of the agreements is devoted to preliminary design and budgeting. Part 2 is devoted to

final design and construction. After Part 1, the owner may accept the preliminary design and
proceed to Part 2; negotiate revisions to the proposal and proceed to Part 2; or reject the proposa
and terminate the agreement. If the parties decide not to proceed to Part 2, then the owner cannot
use the preliminary design documents without the architect’ s written permission. (Figure 1

shows the relationship of the documents.)

Owner |

Al91

Design-Build Organization |

B901 ® A491

Architect Contractor |

Figure 1. AIA Design-Build Contracts
The Associated General Contractors of America (AGC)

The Associated General Contractors of America first published design-build documents in 1993.
They wererevised in 1999 (AGC, 1999). The AGC was the first to publish design-build
documents (Quatman, 2001). The AGC documents are very user friendly and easy to read.

Unlike the AlA and EJCDC, the AGC did not inherit a contract language from previous
documents (DBIA, 1999). This allowed the use of fresh, easy to understand language, rather than
“legalese.” A task force congisting of constructors, attorneys, design-builders, and other
stakeholders in the construction industry wrote the documents. Every attempt was made to create

119



a set of documents that would be fair and equitable. The set of design-build documents fit
together very neatly. The documents emphasize a team relationship philosophy.

Agreements between the owner and design-builder provide for a guaranteed maximum price or
lump sum. The contractor-subcontractor agreements allow for the contractor and subcontractor to
share the risk of owner payment or for the contractor to assume the risk of owner payment. The
documents are listed below: (Figure 2 shows the relationship of the documents.)

400
410

415

420

450

455

460

465

Preliminary Design-Build Agreement Between Owner and Design-Builder
Standard Form of Design-Build Agreement and General Conditions Between
Owner and Design-Builder (Where the basis of payment is the cost of the work
plus a fee with a guaranteed maximum price)

Standard Form of Design-Build Agreement and General Conditions Between
Owner and Design-Builder (Where the basis of payment is alump sum based on
an owner’s program including schematic design documents)

Standard Form of Agreement Between Design-Builder and Architect/Engineer for
Design-Build Projects

Standard Form of Agreement Between Design-Builder and Subcontractor (Where
the design-builder assumes the risk of owner payment)

Standard Form of Agreement Between Design-Builder and Subcontractor (Where
the design-builder and the subcontractor share the risk of owner payment)
Standard Form of Agreement Between Design-Builder and Design-Build
Subcontractor (Where the subcontractor provides a guaranteed maximum price
and the design-builder assumes the risk of owner payment)

Standard Form of Agreement Between Design-Builder and Design-Build
Subcontractor (Where the subcontractor provides a guaranteed maximum price
and where the design-builder and subcontractor share the risk of owner payment)
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Owner I

L 400, 410, 415
Design-Build Organization |
420 450, 455, 460, 465
Architect/Engineer Subcontractor |

Figure 2. AGC Design-Build Contracts
The Engineers’ Joint Contract Documents Committee (EJCDC)

The Engineer’s Joint Contract Documents Committee was formed to provide a coordinated set of
contract documents for the three professional engineering associations-the National Society of
Professional Engineers (NSPE), the American Consulting Engineer’s Council (ACEC), and the
American Society of Civil Engineers (ASCE). The EJCDC design-build documents were
published in 1995 (EJCDC, 1995). The design-build documents are similar to the design-bid-
build documentsto provide a sense of continuity. However, the language may be more detailed
and comprehensive than required for some projects (DBIA, 1999).

According to the EJCDC contracting guide (1910-42), the EJCDC contemplates that a design-
builder may be any one of the following:

» A single entity capable of providing both design professional and construction services
with its own forces.

* A joint venture of an engineering firm and a contractor.

* Anengineer or acontractor, providing either design professional or construction services
respectively, itself, and providing the other through an appropriate sub-agreement.

* A construction manager, developer or entrepreneur that subcontracts to obtain both
design professional and construction services.

The owner is expected to provide a set of “conceptual documents’ to include in the RFP.
Anticipating that some owners may not have the expertise to prepare these documents, the
EJCDC prepared an agreement for an owner’s consultant (1910-43). The documents are listed as
follows:. (Figure 3 shows the relationship of the documents.)
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e 1910-40 Standard General Conditions of the Contract Between Owner and Design-
Builder

e 1910-40-A  Standard Form of Agreement Between Owner and Design-Builder on the
Basis of a Stipulated Price

e 1910-40-B  Standard Form of Agreement Between Owner and Design-Builder on the
Basis of Cost Plus

e 1910-41 Standard Form of Sub-agreement Between Design-Builder and Engineer
for Design Professional Services

o 191043 Standard Form of Agreement Between Owner and Owner’s Consultant for
Professional Services on Design-Build Projects

e 1910-48 Standard General Conditions of the Construction Sub-agreement Between
Design-Builder and Subcontractor

e 1910-48-A  Standard Form of Construction Sub-agreement Between Design-Builder
and Subcontractor on the Basis of a Stipulated Price

e 1910-48-B  Standard Form of Construction Sub-agreement Between Design-Builder
and Subcontractor on the Basis of Cost Plus

1910-43

Owner Design Consultant

1910-40-A
& 1910-40-B
1910-40 {G.C.)

Design-Build Organization |

1910-48-A

1910-41— o e 1910-48-B
1910-48 (G.C.)

Engineer Subcontractor I

Figure 3. EJCDC Design-Build Documents
The Design-Build Institute of America (DBIA)

The DBIA’s mission isto promote the best design-build practices (DBIA, 1999). The DBIA
published design-build contract documents in 1998 and 1999 to fulfill that mission (DBIA,
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1999). It isthe DBIA’s view that contract documents promoted by the professional associations
discussed above are overly protective of the interests of their constituents (DBIA, 1999).
Beginning in the 1980s, studies began to promote a more sophisticated view to alocating risk in
construction (CIl, 1980 & Levitt, 1980). These studies promoted the idea that risks belong with
the party who is best able to evaluate, control, and bear the cost of the risk. The DBIA has
adopted this view. The DBIA documents are easy to read and attempt to establish a balanced and
unbiased relationship among the parties to the contract. (Figure 4 shows the relationship of the
documents.)

Contract for Design-Build Consultant Services

Standard Form of Preliminary Agreement Between Owner and Design-Builder

Standard Form of Agreement Between Owner and Design-Builder, Lump Sum
Standard Form of Agreement Between Owner and Design-Builder, Cost Plus with an
Option for a Guaranteed Maximum Price

Standard Form of General Conditions

Standard Form of Agreement Between Design-Builder and Designer

Standard Form of Agreement Between Design-Builder and General Contractor, Cost Plus
with an Option for a Guaranteed Maximum Price

Standard Form of Agreement Between Design-Builder and General Contractor, Lump
Sum

Standard Form of Agreement Between Design-Builder and Design-Build Subcontractor,
Cost Plus with an Option for a Guaranteed Maximum Price

Standard Form of Agreement Between Design-Builder and Subcontractor, Lump Sum

501

Owner Design Consultant

®—— 520, 525, 530, 535 (G.C))

Design-Build Organization

540 — ¢ - #— 550, 555 560, 565

Architect/Engineer Contractor Subcontractor

Figure 4. DBIA Design-Build Contracts
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I mportant Contractual |ssues

Some issues in construction contracting are so important and so central to the way we conduct
business that they are addressed again and again in the contract documents. Or, as some parties
learn the hard way, they are not addressed or not addressed comprehensively enough. The
following issues represent recurrent themesin all of the standard form contracts, however, each
family of documents may approach them differently.

The following issues do not represent a comprehensive list. They do represent a core subject
matter with which al students interested in construction management and contracts should be
familiar. All standard form contracts can be amended with supplemental conditions and should

be appropriate to the unique situation of each project. These issues are discussed in the context of
design-build.

Liability and Indemnity

According to Webster’ s dictionary, liability is an obligation according to law, and indemnity is
an exemption from a liability (Merriam-Webster, 1991). They are important techniquesin
alocating risk and are closely linked. All the standard form contracts try to define the
responsibilities of the parties. One of the best ways to limit liability is to carefully write the scope
of the work. Thisisimportant to all construction projects, but especially design-build. The scope
of the work is unique to all projects and cannot be included in the standard forms.

Most design-builders seek and obtain limitations of liability (Loulakis & Fisher, 1995). Thisis
usually done in two different ways-one, by limiting types of damages (such as consequential or
indirect) and two, by placing a genera ceiling on damages (Loulakis & Fisher, 1995). All the
standard forms limit consequential damages. An example of consequential damages s if a roof
leaked and damaged essential processing equipment that shut down the entire facility.
Consequential damages can far exceed direct damages. Specific limitations on damages are
referenced by law (to the controlling jurisdiction), listed in the supplemental conditions, or
included in the insurance certificates. Competent legal and insurance counsel should write these
instruments very carefully.

Indemnity provisions are sometimes referred to as “hold harmless’ provisions. They have along
history in the construction industry, and courts routinely uphold them (DBIA, 1999). There are
three basic types of indemnity (DBIA, 1999):

* Broad Form - This form of indemnity makes the indemnitor liable for all loss regardless
of who is at fault. Many states prohibit this form of indemnification.

* Intermediate Form - Thisform of indemnity makes the indemnitor liable for all loss
only if it isfully or partially negligent.

* Limited Form - Thisform of indemnity makes the indemnitor liable only for the losses
due to its own negligence.
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All of the standard contracts require the design-builder to indemnify the owner, but only in the
limited form. Any risks beyond the limited form are probably not covered by insurance.

Two other areas of indemnity addressed by the standard contracts are for patents and hazardous
wastes. It islogical and fair that the design-builder should not be responsible for patent
infringements for work that is specified by the owner. All of the standard forms adopt this view,
but only the AGC and DBIA forms specifically require the owner to indemnify the design-
builder for any patented work specified by the owner. The DBIA forms address patent rightsin
the most comprehensive way.

Since the owner typically owns the site, the standard forms require the owner to indemnify the
design-builder for any hazardous materials discovered on site. Nevertheless, it is still in the
design-builder’ s best interest to examine the site and check the records of the appropriate
environmental agency before bidding on any project. In addition, the EJCDC and the DBIA
documents indemnify the owner for any hazardous materials brought on site by the design-
builder. These may include glues, solvents, paints, and materials used to service HVAC
equipment. Hazardous wastes found on the site may include asbestos, leaking storage tanks, or
materials from a preexisting dump site. Waste is considered hazardousif it is listed under the
Resource Conservation and Recovery Act (RCRA) (Cushman & Taub, 1992).

Licensing and Registration

The Constitution of the United States grants the states extensive authority to protect the “health,
safety, and welfare” of the American people. It is by this authority that the states license and
regulate professions such as architecture, engineering, law, medicine, plumbing, and so forth.
Many, but not all, states require construction contractorsto be licensed (Cushman & Taub,
1992). This affects design-build in a profound way because contracts by unlicensed persons to
perform services requiring a license are not enforceable (Cushman & Taub, 1992). If a contract
is not enforceable, the design-builder might not get paid. Licensing laws vary considerably from
state to state. Anyone contracting design-build services should thoroughly investigate the
pertaining laws in the state where the project is located. The complexity of licensing and
professional registration may work to slow down the trend to provide national and global design-
build services.

All of the standard forms require the design-builder to contract with a qualified design
professional to perform the design services. However, the design professiona is a subcontractor
to the design-builder, and the design-builder is responsible for all design errors and omissions.
The owner considers the design-builder to be the designer whether the work was done in house
or contracted out. Thisis afairly smple arrangement, but state licensing laws can be very
complex. For instance, even though all covertures have the appropriate registration, is the joint
venture licensed to provide design services? Do al of the principals in a corporation have to be
licensed or just a percentage? These questions and others should obviously be very thoroughly
researched.
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I nsurance and Bonds

Insurance and bonds for the construction industry are very complex subjects. This paper
addresses these issues very broadly and focuses on how they are presented in the standard
design-build contracts. Two excellent references for those who want more information are the
chapter on insurance and bonding in William Quatman’s book, Design-Build for the Design
Professional (1999), and Document 221 in the DBIA’s Design-Build Manual of Practice (1999).

Not many years ago, contractors and designers had difficulty getting insurance and bonding
products for design-build. This has changed considerably, and many insurance companies and
sureties have created new products for design-build. In 1999, 100 percent of design firms were
able to acquire professional liability insurance for design-build projects (Quatman, Braswell, &
Martinez, 1999). Insurance providers recognize that design-build is here to stay, and that claims
may actually decrease with this delivery system.

Five common products for managing risk on construction projects are:

* Professional Liability or Errors and Omissions (E&O) Insurance - protects the designer
from claims made due to negligence, errors, and omissions in providing services.

* Commercial General Liability (CGL) Insurance - protects the builder from claims for
bodily injury or property damage.

* Builder’sRisk Insurance - protects the insured’ s property interests in the work during
construction.

» Performance Bond - provides a guarantee to the owner that the builder will complete the
work and fulfill al contractual obligations.

» Payment Bond - provides a guarantee to the owner that the builder will pay all
subcontractors and suppliers.

There are many other products available, and it isimperative that all partiesto the contract seek
expert legal and insurance counsel. An important difference between design-build and more
traditional methods is that the owner will seek protection provided by E& O insurance and CGL
insurance from one design-builder. It istypical for an owner to require the designer to carry
specific limits of professional liahility insurance. These limits are often set by the owner in the
prime design-build contract and then referenced in the design subcontract. For instance, AIA
B901 only states that the architect can recover any insurance costs from the design-builder over
and above what the architect normally carries; AGC 420 has blanks to fill in the limits of
insurance for each type of coverage; and EJCDC 1910-41 and DBIA 540 state that all insurance
required of the engineer or designer shall be listed in an exhibit. E& O insurance policies
typically have alist of exclusions, which can include anything from faulty workmanship, failure
to advise about insurance, pollution, and design-build projects (DBIA, 1999). Architects and
engineers should find an appropriate strategy to cover this“gap” in coverage when participating
in design-build projects.

Before 1986, commercial liability insurance was known as “comprehensive” liability insurance.

Unlike E& O insurance, CGL does not cover any costs related to defective work. Thisis typically
self-insured. It does protect the design-builder form losses due to (a) bodily injury and property
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damages to athird party, (b) personal injury, and (c) medical payments (DBIA, 1999). The main
difference between CGL and E& O isthat CGL insurance is written on an occurrence basis which
means that claims made after the policy period are covered. All design-builders should have
general liahility insurance. The standard form contracts approach to CGL insurance is Similar to
E&O insurance. AIA A191 specifically requires the design-builder to have liability insurance,

but does not specify how much, except it should meet minimum limits required by law. AGC
410 and 415 requires the design-builder to have liability insurance and provides blanks for the
limits. The EJCDC and DBIA documents are mute on this issue but provide for the inclusion of
an exhibit with all of the insurance requirements.

Builder’s Risk protects the named insureds from losses due to damage to the structure and
building materials. Because the owner typically owns the site, it might be cheaper for the owner
to provide this policy; however, the design-builder would be advised to take the lead in this
matter because it so directly affects the design-builder’ s interests (Quatman, 2001). The AIA and
AGC documents require the owner to maintain al-risk property insurance. The EJCDC and
DBIA documents refer insurance requirements to an exhibit or schedule.

Bonds are different from insurance in that they are credit transactions rather than a transfer of
risk. This means the design-builder’ s personal property (including home) can be used as
collateral (DBIA, 1999). This can act as a deterrent to small architectural or engineering firms
going into design-build. A payment bond guarantees the owner that trade subcontractors and
suppliers will be paid so they will not file liens on the property. A performance bond guarantees
the owner that if the builder defaults on the contract, then the surety will complete the builder’s
obligations to the owner under the contract. Surety companies have had to make an adjustment to
design-build. Sureties now have to guarantee design as well as construction. Because of the
success of design-build, bonds are now generally available to design-builders. It should be said,
however, that any attempt by the surety to reduce their exposure for the owner would probably
reject design liability because it compromises the attraction of design-build. The AGC publishes
performance and payment bond forms for both situations-where the surety guarantees the design
and where the surety does not guarantee the design.

Nearly al public work is required by law to be bonded (Quatman, 2001). However, many private
owners elect not to require bonding. Bonding is an expense, and the owner must decide if that
expense is justified. Therefore, the standard form documents are not committed to thisissue.

AlA A191 isslent. The AGC documents provide paragraphs about bonding, but leave the choice
to the owner. The EJCDC and DBIA documents again refer to an exhibit created by the owner.

Dispute Resolution

One of the forces driving the move to design-build is the all-too-often adversarial relationship
between the designer and builder. The traditional design-bid-build method does little to
discourage this type of relationship. Litigation has proven so costly and time consuming, that all
participants in construction are looking for a better way. Partnering, teaming, and design-build
are al attempts at finding a better way of working with one another.
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Design-build is relatively new for many participants, and they are exploring how to make it
successful. One of the best ways to improve the odds of successisto explicitly state in the
contract documents how disputes are to be resolved. Each document family approaches this
differently, but all agree on one thing-avoid litigation if at all possible.

The AIA documents have no provision addressing the timeliness of claims. The dispute
resolution article calls for mediation first and then arbitration according to the rules of the
American Arbitration Association (AAA).

AGC 410 states that any claim for additional time or money must be submitted in writing within
21 days after the event or 21 days after first recognizing the event. If the claim cannot be quickly
resolved, then the parties must use further direct discussions, and then mediation according to the
rules of the AAA. Losers are required to pay attorney’s fees. Thisis an attempt to encourage
resolution through direct negotiation.

The EJCDC documents require the design-builder to first submit a written notice of intent to
make a claim within 30 days of event and then submit documentation within 30 days of notice of
intent. Otherwise, the parties are allowed to use whatever method works best for them. (Both the
EJCDC and the DBIA contracts are brief compared to the AIA and AGC documents because
they rely more on exhibits, and because they rely on a separate document called generd
conditions.) The EJCDC documents call for an exhibit titled “ Dispute Resolution Agreement.”
This exhibit calls for all claimsto be settled through mediation and then arbitration. Without an
exhibit, the parties must resort to litigation.

The DBIA addresses dispute resolution in the general conditions instead of the agreement. Like
the AGC documents, the aggrieved party must first submit written notice within 21 days after the
event or 21 days after time for reasonably noticing the event. Paragraph 10.2.1 states that parties
are fully committed to working with each other. Thisis consistent with the design-build
philosophy of minimizing disputes. The parties should first try to resolve any differences at the
field level, then between senior representatives of both parties within 30 days after arequest for a
meeting. The next step is non-binding mediation, then arbitration. Arbitration is final and

binding. The loser pays attorney’ s fees.

Ownership of Design and Documents

As previoudly stated, the standard form contracts reflect the biases of the organizations that
created them. Thisis especially true for the question, “ Who owns the design and documents?’
The AlA has along history of claiming ownership of the design, design documents, and any
copyrights associated with the design documents. The AIA design-build contracts continue this
claim. Architects maintain they sell services, not products, and the design documents are
extensions of that service. A191 states, “The Design/Builder’s Architect and other providers of
professional services shall retain all common law, statutory and other reserved rights, including
copyright in those instruments of service furnished by them.” There are many reasons why
architects and engineers claim ownership of the design and documents. Perhaps the most
compelling reason is that unauthorized use of design documents increases the designer’ s liability.
Buildings are typically designed for a particular location. Building the design at another location
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increases the chance of systems failure or code violation. The EJCDC documents take a similar
approach except the design-builder retains ownership instead of the engineer. The instructions
about reusing the documents are located in the general conditions instead of the agreement.

The AGC documents take a different approach. Upon making the agreed upon payment, the
owner becomes the legitimate owner of the documents. However, the owner is not alowed to
make “derivative works’ from the documents for other projects without written authorization
from the design-builder. Unlike the AlA documents, the AGC documents do not provide any
incentive for the owner to retain the design-build team after preliminary design. Also, the
documents are not clear asto who owns the copyrights, an important issue for architects and
engineers.

The DBIA maintains that the design documents belong to the design-builder, and the owner
cannot reuse the documents without the design-builder’s written permission and appropriate
consideration.

Liquidated Damages

The difference between liquidated damages and a penalty is that a penalty is considered to be
arbitrary, whereas liquidated damages should be based solely on realistic estimated losses
anticipated by the owner if the project is not completed on time. Liquidated damages have
become a standard feature in many construction agreements. The purpose is twofold. Thefirst is
to provide incentive to the constructor to finish on time; the second is to provide a method for the
owner to recover economic loss. There are times when liquidated damages are entirely justified;
however, owners should remember that contractors already have a powerful incentive to finish

on time, because a delay in the project reduces profits. It can be detrimental to the project if the
parties allocate time and resources preparing for litigation instead of completing the job.

The AlA and AGC documents do not address liquidated damages at all. The owner must include
this item as a supplemental condition. EJCDC 1910-40-A and 1910-40-B have lengthy
paragraphs for liquidated damages with blanks for delays in substantial completion and failure to
achieve final completion. There is no mention of an early completion bonus. The DBIA, on the
other hand, believes that a penalty for late completion should be accompanied by a bonus for
early completion (DBIA, 1999) and includes both in the standard contracts.

Warranties

A warranty isapromise that a statement about some fact is true and will continue to be true
(Twomey, 1989). There are two kinds of warranties-express warranties and implied warranties.
Express warranties are explicit-usually written; implied warranties are tacit or inferred.
Professional liability insurance typically excludes any type of express warranty, so design
professionals typically do not include any express warranty in their contracts. However, this does
not mean that designers are not held accountable. Design professionals are held accountable by
what is known as a standard of care. A standard of careisthat level of performance that a client
could expect from atypical designer in asimilar situation. Failure to meet this standard of careis
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called negligence. Negligence is a breach of duty imposed by common law and is actionable
(Twomey, 1989). Negligence is what is covered by professional liability insurance.

In traditional design-bid-build, the owner impliedly warrants the contractor that the plans and
specifications are free from defects. Courts have ruled that the contractor will not be held
accountable for any defects in the plans and specifications by the Spearin doctrine (V ornehm,
Pitts, & Leone, 2000). The owner assumes the risk for design. Design-build is dramatically
different. Responsihility for design is now transferred to the design-builder who impliedly
warrants the design to the owner. Moreover, courts have been willing to rule that the warranty
now may apply to the performance of the project (Cushman & Taub, 1997). This raises the bar
considerably from atraditional standard of care. Thisis more likely to be the case when the
owner relies more on performance specifications than prescriptive design. The design-builder’s
liability increases even more if a court rules that the project is a product instead of adesign. In
this case, the court may apply the Uniform Commercial Code (UCC) to expand the design-
builder’ swarranty (Cushman & Taub, 1997). (Modular housing is a good example.) Sinceit is
not very clear how courts may rule on this, the contract language on warranties should be very
specific.

All of the standard form contracts contain “boiler plate” language that warrants the owner that
the design-builder will install new materials and equipment unless otherwise directed, that
construction will be free of defects, and that construction will conform to the contract
documents. However, the documents differ in regard to fitness for a particular purpose and
merchantability. Fitness for a particular purpose is a higher standard than a standard of care.
Contractors may be more accustomed to this higher standard than designers. As previously
stated, courts have been willing to rule that a design-build warranty may apply to the
performance of a project. Thisis the view adopted by the DBIA (DBIA, 1999). It isfair and
reasonable that an owner can expect the facility to operate as intended. However, AGC 410 and
415 state in bold, capital letters, “ All other warranties expressed or implied including the
warranty of merchantability and the warranty of fitness for a particular purpose are expressly
disclaimed” (AGC, 1999). None of the other documents disclaim fitness for a particular purpose
or merchantability.

I's the design-builder providing a service or a product? It is probably wise that the design-builder
not claim to provide a product that can be warranted under the UCC. Construction projects tend
to be unique, not products of mass production. A disclaimer to this effect can be added as a
supplemental condition. A warranty for fitness for intended purpose is another matter. The owner
and design-builder should carefully negotiate this issue. Cushman and Taub recommend that
design-build contracts state exactly the performance the owner requires, provide enforceable
guarantees of that performance, and exclude al other performance guarantees that might be
inferred (Cushman & Taub, 1997).

Changes in the Work
As anyone in the construction industry knows, changes in the work are the most common source

of disputes. The most common instrument for executing changes is the change order. DBIA 535
(Genera Conditions) defines a change order as follows: “ A Change Order is a written instrument

130



issued after execution of the Agreement signed by Owner and Design-Builder, stating their
agreement upon all of the following: (1) The scope of the change in the Work; (2) The amount of
the adjustment to the Contract Price; and (3) The extent of the adjustment to the Contract
Time(s) (DBIA, 1999). A minor change in the work does not affect contract price or time, and all
of the standard contracts allow the design-builder to make minor changes if they do not affect the
ability of the project to function as intended.

With the exception of the DBIA, al of the organizations discussed in this paper have developed
a philosophy and set of procedures over a considerable period of time for dealing with changes.
The approaches for making changes established in the design-bid-build documents are carried
over to the design-build documents. For instance, the AIA documents alow for construction
change directives, and the EJCDC documents allow for work change directives. These
instruments alow the owner to direct the design-builder to make a change before it has been
established if the owner will pay for the change. Architects and engineers obvioudly find a need
for such an instrument; contractors do not. AGC 410 states that the design-builder does not have
to perform changes before a properly executed change order, or awritten order to proceed with
the owner agreeing to pay the extra cost. The position of the AGC is that a construction change
directive represents a threat to fair and equitable compensation.

The DBIA triesto strike a reasonable compromise. It allows the owner to issue a work change
directive, but the design-builder is entitled to 50 percent of its estimated cost for the change upon
receiving a written notice to proceed. Any further disagreement can be pursued according to the
dispute resolution procedures.

Differing Ste Conditions

Allocation of risk is a very important issue in al construction projects. A risk that poses
substantial consequences for any project is what lies beneath the surface of the ground.
Unanticipated subsurface conditions can literally make or break some projects. Who should bear
this risk? The standard form contracts agree that the owner is the appropriate party to bear this
risk. Some owners may try to shift thisrisk to the contractor or design-builder, but thisis usually
a shortsighted strategy. If the contractor cannot make reasonable assumptions based on the
available data, then the contractor must include a substantial contingency in the proposal to cover
unanticipated subsurface conditions. If these conditions are not encountered, then the contractor
reaps awindfall. If the contingency is not enough, then the contractor experiencesloss. It is far
better for the owner of the property to pay for whatever subsurface exploration provides an
acceptable comfort level, and hold harmless the contractor for unanticipated conditions.

The standard contracts are in agreement on thisissue, and the wording is very similar. They
identify two types of differing conditions: (1) Conditions differing from those stated in the
contract documents, and (2) Conditions which differ considerably from those ordinarily
encountered. The EJCDC contemplates that the owner will develop a set of concept documents
prior to soliciting proposals, and that subsurface data will be part of that proposal. This approach
has much to recommend it.
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Termination for Convenience

Even though the right to terminate a contract is rarely used in the area of private construction
contracts, (Vornehm et al., 2000) it is an important issue and should be addressed in the
agreements. The owner should have the right to terminate the agreement if the project becomes
impractical, but the design-builder should be fairly compensated for al of its contributions. A
design-builder may work for a very low margin in the design phase anticipating higher profits
during construction. Moreover, the design-builder may provide a key idea that is essential to the
success of the project. What, then, is fair compensation? The standard form contracts approach
this issue differently.

The AIA documents limit the ability of the owner to terminate. Part 1 of AIA A191 allowsthe
owner to terminate the contract for convenience (without cause); however, Part 2 alows the
owner to terminate only if the project is abandoned. If this occurs, the owner must pay the
design-builder all earned fees, proven loss, and “applicable damages.” The term, applicable
damages, is open-ended and invites controversy. The termination for convenience clause should
be closely coordinated with the ownership and use of documents clause as discussed earlier.

The EJCDC documents are the most advantageous to the owner. These documents require the
owner to pay only reasonable overhead and profit for completed work-not for any uncompleted
work, and no damages. The owner may then proceed with the project.

The AGC recognizes the value of the design-builder in the preliminary phase (naturaly) and
provides for the design-builder to receive some or al of the anticipated construction fees. AGC
410 (cost plus) allows the design-builder to be reimbursed for the following: (1) proven costs and
demobilization, (2) al of the design phase compensation, and (3) a percentage of the
construction fee-25 percent before the onset of construction and 100 percent after the onset of
construction. AGC 415 (lump sum) alows the design-builder to receive design costs according
to the schedule of values and a percentage of the contract price (to be specified in the
agreement). This specificity can discourage dispute and litigation.

The DBIA documents follow the lead of the AGC by allowing the design-builder to be
reimbursed for a percentage of the remaining balance of the contract price. These documents
provide blanks to be filled in by the contract parties instead of set amounts-one amount to be
paid before the onset of construction, and another amount to be paid after the onset of
construction. In addition to these sums, the design-builder is entitled to be paid for all work
provided, proven cost and expenses and demobilization. All of the standard contracts call for
written notice to be submitted by the terminating party so many days before proceeding. It is
essential that the schedule be strictly followed for the termination to be valid.

Learning M odule Application
Design-build contracts may be relevant to many areas of the construction curriculum. Presenting

information on design-build contracts as a learning module allows faculty to use the module
where and how they think appropriate. The module might be used in a capstone course, for
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continuing education credits, or in courses in construction law, construction documents, delivery
systems, or design-build.

Outcomes A ssessment

Thereisatrend in higher education towards a more learner-centered environment (Huba &
Freed, 2000). An important component of a learner-centered curriculum is assessment.
Assessment provides accountability and a method for improvement. Two important steps in any
assessment plan are the creation of objectives and intended student outcomes (or performance
criteria) (Rogers & Sando, 1996). The objectives for thislearning module are listed after the
introduction. The learning module outcomes are listed as follows:

1

2

~N O

8

9

10
11
12
13
14

15

16

| dentify four domestic, professional organizations that publish design-build standard form
contracts.

Draw a bubble diagram charting the contractual relationships between all parties for each
“family” of published standard form contracts.

| dentify two ways design-builders can limit their liability.

| dentify two areas of indemnity addressed by standard form contracts for design-build.
Explain why professional licensure by architects and engineers is important in design-
build.

List five common legal instruments for managing risk in design-build projects.

| dentify two methods of resolving disputes in design-build contracts that do not involve
going to court.

Explain why ownership of the design documents is important to designers.

| dentify which professional organizations do not include provisions for liquidated
damages in their design-build standard form contracts.

Define “standard of care” for design professionals.

Define “negligence.”

Explain why it isimportant that design-build contracts should make clear that the project
isadesign and not a product.

| dentify which “family” of design-build contracts allow the owner to make a change
before it has been established if the owner will pay for the change.

| dentify which party the standard form design-build contracts state should assume the risk
of unanticipated subsurface conditions.

| dentify which design-build contracts are most advantageous to the owner if the owner
wants to terminate the contract for convenience.

| dentify which family of design-build contracts allow the design-builder to be reimbursed
for a percentage of the construction costs if the owner terminates the contract.

Conclusion

Contract negotiations are an important skill in the construction industry. While it is true that
many graduates from undergraduate and even graduate construction programs may never be
involved with directly negotiating a contract for their company, construction programs have an
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obligation to provide a curriculum which will prepare students to assume positions of leadership
in the industry. This paper has presented the value of standard form contracts and recurring
issues of importance addressed by these contracts. Armed with this knowledge, our graduates
will be better prepared to take their place as leaders in the construction industry.
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